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69. The bail application/bail appeal under the Act shall be placed before the Court in strict
adherence to the following time line and procedure:

(I) The notice of the bail application/ bail appeal under the Act shall be served upon the
Government Advocate before 12:00 PM of any working day.

(IT) The State Government shall ensure that service of notice of the bail application/ bail
appeal is effected upon the victim not later than 96 hours after the receipt of the

said notice. :

(1I1) The victim will be entitled (o 72 hours after the receipt of notice of bajl.

(IV) Save in exceptional circumstances which are accepted by the Court, the bail
application/ bail appeal under the Act shall be placed before the Court immediately after the
expiry of 168 hours/7 days from the time of service of notice of bail application/bail appeal
upon the Government Advocate as aforesaid. ' '
(V) The report of the service of notice of bail application/bail appeal shall be submitted by
the State authority before the court showing due compliance of the provisions of Section
15(3) of the Act.

(VI) In case the counsel for the applicant does not move the bail application/bail appeal as
per the current procedure to enable it to be placed before the Court 7 days

aller the initial service of notice, this procedure shall be followed. The applicant or his/ her
counsel shall give 96 hours of notice to the Government Advocate as (o the

exact date on which such application is mtended to be moved. The State shall thereaficr
cause such notice 1o be served again upon the victim so as to enable him o have “accurate,
notice of the proposed hail appheation™
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(VII) During this period of 7 days notice of the bail application under the Act, the poie,
authorities shall ensure that appropriate ‘nstructions are available with the Govcmmu‘“\\
Advocates to assist the Court at the hearing of the bail application/bail appeal. .
(VL) The S.S.P/ D.C.P/S.P. (in districts where there is no post of S.S.P) of the concerned
district shall be the nodal officer, who shall supervise the staff charged with the duty of
actually serving the notice upon the victim and to provide instructions and relevant material
to the Government Advocate on the bail application. In case, there is default on part of such
official, the S.S.P./ D.C.P/S.P. of the concerned district shall take immediate action in
accordance with law against such erring official.
(IX) Before parting the Court cannot but take notice of the fact that we live in the age of
information technology. The process of law cannot move at a bullock cart pace in the age of
information technology. Institutions have to upgrade with the latest technological
developments. Fruits of technology have to be put in the service of the people. In the legal
process technology can play a critical role in effectuating the fundamental rights of the
citizens in particular, and in upholding the process of law in general. The State Government
and the Bar are stakeholders in the matter. On behalf of the State, it has been submitted that
the office of the Government Advocate does not have the infrastructure and trained
personnel to accept and process e-notices of bail applications.
X) Accordingly, the State Government is directed to ensure that 'requisitc infrastructure and
trained personnel in the High Court (Office of Government Advocate), as well as in police
stations are available to process the traffic of notices by e-mail. The bail application/ bail
appeal may be served upon the Government Advocate by e-mail. In case the notice is fully
accurate and contains all the relevant annexurcs, the said service by e-mail shall be
sufficient service upon the State.
(XT) In the event of service of notice of bail application/bail appeal upon Government
Advocate by e-mail, the time limit for effecting service of the said notice by the State upon
the victim shall be 72 hours and not 96 hours. The bail application in such cases shall be
placed before the Court in 144 hours/6 days.
(X1I) The option of e-filing of notice of bail applications/bail appeals under the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, shall be made effective
w.e.f. 01.05.2021.
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(Speed Post/E-mail)
From, -
Section Officer

CI_'iminal Bail Section
T High Court, Allahabad
o,
The Director General of Police
Government of U.P.
Lucknow

No. 2£48...(Criminal)High Court/2021:Allahabad Dated: <7-€/z22(

Subject:- Criminal Misc. Bail Application No. 45784 of 2020-
gl Ajeet Chaudhary Vs. State of UP. .
ir,
In the above mentioned case, the Hon'ble Court (llon’ble Ajay
Bhanot, ]) has been pleased to pass the following order on 11.01 .2021:-

”

VI. Review of Compliance of Directions

70. The Director General of Police shall create a State Level

@B& \@q Committee headed by Officer not below than the rank of

Additional Director General of Police. The aforesaid

committee shall review the working and implementation of

" the above said directions, streamline procedures, study the

possibiiity of further reducing the iime period of notice of

ba:]appea.ls/baﬂappbcabmsupontbewcﬁms,andalso

examine the action taken against the concerned officials for
vm]atmg the directions.

= 71 The Committee shail submit its report on annual basis
beiore ihe Si‘zue Governmeni and imake appropriate

.....................

A copy of order dated 11.01.2021 is enclosed herewith for kind
perusal and necessary compliance.

Enclosures: as above
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- the aforesaid Court.

‘me no. 137 of 2020 undj:r
Isr(;cil%srf 36;14, 506 1PC. 3(2)(5)-A SC/ST
Act and 7/8 Protection of Ck_uldren
from Sexual offences Act rcgls}er-ed
at police station Karkanda District
Ghazipur.
IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD

[ ST U

CRIMINAL MISC.BAIL APPLICATION NO. { , OF 2020
(Under section 439 of Criminal Procedure code)

..........

(DISTRICT - GHAZIPUR)

Ajeet Chaudhary son of Chandrama Chaudhary
Residence of village Sarauli Police:

Station Karkanda District —~Ghazipur. \/\-H.\. ......... Applicant
\\XQ) 3(3 h Jail since 12.10.2020)

. Versus
1. State of U.P. R ’fr, .
2. Jamuni Devui wife of Manoj Kumar Ram \/\\ \

.Residence of village Nari Pachdevra Police

Station Karkanda District —Ghazipur. ... Opposite parties
AN
To, . 0\"’D
The Hon’ble the Chief Justice and his other companion Judges of

The humble appliation of the applicant above named most
respectfully showeth as u dei‘:-
1. That full facts and citcumstances of the case have been stated
in the accompanying affidavit which forms a part of this application.
2. . That in view of the facts :

d circumstances of the case this

Hon’ble Cou'rt_ may graciously be pléased to release the applicant on

. bail in case crime no. 137 of 2020 under section 354, 506 IPC,
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Court No. - §

Case :- CRIMINAL MISC. BAIL APPLICATION No. -
45784 of 2020

* Applicant :- Ajeet Chaudhary

Opposite Party :- State of U.P. and Another

Counsel for Applicant :- Ajeet Srivastava,Raghuvansh
Misra

Counsel for Opposite Party :- G.A.

Hon'ble Ajay Bhanot,J.

1. The narrative is being structured in the following

framework to facilitate the discussion:

I. |Defining the controversy and its origins

II. |Submissions of learned counsels

III. |Right of bail

| IV. |SC & ST Act- Relevant provisions: Discussion

V. [Final Directions

VI. [Review of Compli-ance of Directions

VII. | Consideration of Bail Application on merits

I. Defining the controversy and its origins

2. The amendments to the Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989' made in the year
2016, brought in their wake an alteration in the practice and

procedure for hearing of bail applications.
1 hereinafter referred to as the “Act” )
/ ey

@iaf(\m
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. 3. Learned counsels for the appliC

T =1 |
| applications pointed out certain ano

f bail applications/bail appeal

malies in the practices of

s under the Act. This has
hearing 0
d inconsistencies in the, procedu

uncertainty

re for hearing of bail

create '
in the period of

applications/bail appeals,

maturation of bail applications/bail appeals, and deferment of

hearing of bail applications/bail appeals under the Act for

undefined periods. -
e this
n the

4. This issue is common to all bail applications befor
Court. The individual bail applications will be decided o

respective facts of each case by separate orders.

5. Considering the importance of the issue raised by the learned
counsel for the applicants in all the bail applications, the Court
had requested the learned members of the Bar to assist the

Court in defining and resolving the controversy.

6. Shri Manish Goyal, learned Additional Advocate General
was also requested to take appropriate instructions from the

State Government and make submissions before the Court.

7. Simply put the questions of law which arise for

determination are these:

I. What is the agency and mode for service of notice of
bail applications/bail appeal upon the victim under the Act

(as amended from time to time)?

/ P10

2% Ko rbD'ﬂ
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II. ‘What is the time period for maturation of a bail
application/bail appeal before the High Court which
implements the mandate of the Act (as amended from time
to time) and agrees with the requirements of constitutional
liberties?
IL. Submissions of the learned counsels for the
Parties:

8. Apart from the counsels for the applicants, Shri Nazrul Islam
Jafri, leamed Senior Counsel assisted by Shri Mohd. Zubair
Khan, Shri Vinay Saran, learned Senior Counsel assisted by
Shri Pradeep Kumar Mishra, learned counsel, Shri R.P.S.
Chauhan, learned counsel, Shri Santosh Kumar Tiwari, learned
counsel and Shri Raghuvansh Mishra, learned counsel kindly
volunteered to assist the Court. On behalf of the State Shri
Manish Goyal, learned Additional Advocate General assisted by
Shri Gambhir Singh, learned counsel and Shri Ankit Srivastavé,

learned counsel for the State have made their submissions.

9 Learned counsel for the applicants in various bail
applicétions, Shri vAjeet Srivastava, Shri Rajesh Chandra Gupta,
and Shri Devendra Saini submit that the usual procedure
- adopted by the Court to effect the service of the notice of bail
applicatjons upon the victim under the Act, is to issue notice to
the victim by regular mode or through the Chief Judicial
Magistrate of the district concerned. The procedure is not

- contemplated in the Act, and delays hearing of bail applications/

/ . - Pro
éﬁrkw’%
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bail ap

Shri Mohd. 7ubair Khat,

contentions:
ed in the procedure for hearing of

I, The disarray caus
quse of service of

bails is primarily bec
victim by the process 0

the State as contemplat

potice upon the

f Court, instead of direct service by

application 1S delayed fo

violation of Aniclé 21 of the Constitution of India. The

procedure and practice for bail hearing has 10 be

rationalized urgently. -

II. The right of the victim under the Act has to be
e his bail

balanced with the right of an accused to hav

application heard within a reasonable period of time.

III. Learned Senior Counsel largely agrees with the
timeline for maturation of bails suggested by the State’

Government. But efforts should always be made to reduce

the time for maturation of bail applications.

IV. Learned Senior Counsel gave an account of real case
studies of delays caused by the extant practice of service
by Court process. In one case notice sent by the Court was
not served for more than one and a half year and the bail

application matured for hearing after that period

PO

o

Scanned by CamScanner



[ .
,L(/W(QT'%(;V‘:‘;%%/%% ‘

11. Shri Vinay Saran, learned Senior Counsel assisted by Shn

Pradeep Kumar Mishra, agrees with the arguments of Shri

Nazrul Islam Jafri, learned Senior Counsel and further submits:

12,

various provisions of the Act.

I. The bail processual framework has to be consistent with
the requirements of Articles 14 and 21 of the Constitution

of India.

II. The time period and procedure for maturation of the

~ bail application has to be controlled by the fundamental

rights of the accused under the Constitution, the rights of

the victim under the Act, and the High Court Rules.

III; Practice of issuance of notice of bail by the Court to
the victim by the court, has led to large variations in the
time period for maturation of the bail applications for
hearing. The process is not efficient and causes delays.

Further such mode of service is not provided in the Act.

IV. The bail processual system needs to be rationalized
urgently. Notice upon the victim has to be served directly
by State, as specifically provided in the Act.

V. The time period of maturation of the bail applications
as suggested on behalf of the State, is reasonable. Though

he contends that efforts should always be made to

improve the system.

Bqth leammed Senior Counsels have called attention to

| / D T‘ O | ,,«:‘ X
&(J PPNLY | . ;

"
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)
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13. Shri R.P.S. Chauhan, learned counsel assisted by Shri

Santosh Kumar Tiwari, learned counsel made the following
contenti_ons:

L. "The right of an accused seeking bail applications is
conferred by statute -but also effects his fundamental

o liberties under Article 21 of the Constitution of India.

IL. All the Courts do not prescribe a uniform period for
service of notice. Period and modes for service of notice
varies in different Courts. This leads to inconsistency in

time for maturation of bails for hearing.

III. The period of maturation of an a bail application
cannot be unduly large, nor can it be vary from case to

case.

14. Learned counsel has cited on the following authorities:

1. Hussain and another Vs. Union of India®

2. Arnab Manoranjan Goswami Vs. State of
Mabharashtra and Others’

15. Shri Raghuvansh Mishra, learned counsel adopted the
arguments of learned Senior Counsels and then advanced

the followihg additional submissions:

I. The State Government/ Special Public Prosecutor

is nominated as the sole agency under the Act to

2 (2020) 5 SCC 702
3 (2020) SCC OnLine 964 /

.

Scanned by CamScanner



Q&(L‘W\ - ;1&”7%»(/%1{4 ,.'

effect service of the bail application upon the victim.

IL. The creation of any additional agency or mode of
service apart from the one prescribed under the Act

w.ould‘be contrary to law.

‘IIL. The Act is a criminal statute and has to be
Interpreted strictly.

IV. Section 15 (3) and Section 15(5) of the Act do
not overlap and 6perate independently. Notice of
bail application/bail éppeal is served under Section
15(3), while Section 15(5) is invoked when the

victim claims his/her right of hearing.

V. Failure of the State authorities to serve the notice
upon the victim cannot deny the accused right to
have hlS bail application/bail appeal heard within a

stipulated period of time.

16. Learned counsel has placed reliance on the following
cases in point:
1. Pramod Kumar Ray and Others Vs State of Odisha*

II. Dilip Kumar Sharma and Others Vs. State of
Madhya Pradesh®

17. Shri Manish Goyal, learned Addmonal Advocate
General assisted by Shri Gambhir Singh, learned counsel

and Shri Ankit Srivastava, learned counsel for the State

4 2017 SCC OnLine Ori 349 / P-T D

5 (1976) 1 SCC 560
/%/h 1
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submitted as under: *fdrs
I. Under the Act, the State is the sole agency vested ‘4:
with the duty to serve notice of bail applications/bail .

appeals upon the victim.
II. The State authorities need reasonable time (O
serve notice upon the victim.

ITI. The victim is also required to be afforded
adequate time after service of notice to effectively

tender his defence before the Court.

IV. The State machinery shall be geared up to

implement the provisions of ‘the Act in letter and

spirit.

V. Upon the instructions received from the State
va’emment, the following timeline is proposed on

behalf of the State:

A. Time for service of notice upon the victim by the

~ State agency should not be less than 96 hours.

B. Time required by the victim between the service
of notice and hearing of the bail application should

not be less than 72 hours.

I11. Right of Bail

18. The'right to bail has statutory origins but cannot be

‘ . - / P-1p. i
@qﬁt\‘m
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.isolated from constitutional oversight.

19. Good authority has long entrenched the right of an
accused to seek bail in the charter of fundamental rights

assured by the Constitution of India. These authorities

pivot the discussion.

20. Bail jurisprudence was firmly embedded in the
constitutional regime of fﬁndamental rights in Gudikanti
Narasimhulu and Others Vs. Public Prosecutor, High
Court of Andhra Pradesh®. Casting .an enduring

proposition of law in eloquent speech, Justice VR.

- Krishna Iyer held:

“Bail or jail?” — at the pre-trial or post-conviction stage — belongs to
the blurred area of the criminal justice system and largely hinges on the
hunch of the Bench, otherwise called judicial discretion. The Code is
cryptic on this topic and the Court prefers to be tacit, be the order
custodial or not. And yet, the issue is one of liberty, justice, public

" safety and burden of the public treasury, all of which insist that a
developed jurisprudence of bail is integral to a socially sensitized
judicial process. As Chamber Judge in this summit court 1 have to deal
with this uncanalised case-flow, ad hoc response to the docket being
the flickering candle light. So it is desirable that the subject is disposed
of on basic principle, not improvised brevity draped as discretion.

_ Personal liberty, deprived when bail is refused, is too precious a value
~ of our constitutional system recognised under Article 21 that the curial
power to negate it is a great trust exercisable, not casually but
judicially, with lively concern for the cost to the individual and the
community. To glamorize impressionistic orders as discretionary may,
on occasions, make a litigative gamble decisive of a fundamental right.
After all, personal liberty of an accused or convict is fundamental,
suffering lawful eclipsé only in.terms of “procedure established by
law”. The last four words of Article 21 are the life of that human right.”

21, Engagement of fundamental rights in  bail

jurisprudence is a constant in constitutional law.

6 (1978) 1 SCC 240

P17
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22. The nexus of fundamental liberties of the citizens

the right of bail came to the fore in Hussai

Vs. Union of India’, when the Supreme Court was alerted

n and another

to the issue of delay- in consideration of grant of bail
applications in the courts. In Hussain (supra), 1t was
enjoined: .

“Timeline for disposal of bail applications ought to be fixed by the
High Court.”

“29.1.1. Bail applications be disposed of normally within one week;”

23. Nearer home the Allahabad High Court in Emperor
Vs. H.L. Hutchinson and another’ stated that grant of
bail is the rule and refusal is the exception on the foot of

the following reasons:

“The principle to be deduced from sections 496 and 497 of the
Criminal Procedure Code, therefore, is that grant of bail is the rule and
refusal is the exception. That this must be so is not at all difficult 1o
see. An accused person is presumed under the law to be innocent till
his guilt is proved. As a piesumably innocent person he is enttled to
freedom and every opportunity to look after his own case. It goes
without saying that an accused person, if he enjoys freedom, will be in
a much better position to look after his case and to properly defend
himself than if he were in custody. One of the complaints made by the
applicants in this case is that their letters sent from the custody have
been opened and inspected and censored, and, therefore, they were not
in a position to conduct their defence with the aid of such friends as
may he outside the prison. As I have said, it is obvious that a
pr'esumably innocent person should have his freedom to enable him to
establish his innocence.”

24. The Supreme Court set its face against restrictions on

the power of the courts to grant bail in Ranjitsing

7 (2017) 5 SCC 702
8 AIR 1931 Al 356 ‘

A,

P-7.0 .
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Brahmajeetsing Sharma v. State of Maharashtra’.

25. Constitutionality of onerous conditions for grant of
bail imposed by Section 45 of the Money Laundering Act,
2002 'was in issue in Nikesh Tarachand Shah Vs. Union
.. of India and another®. This narrative will profit from a

detailed consideration of the judgment.

26. The Supreme Court in Nikesh Tarachand (supra)
predicated its holding by delving into the origin of the
quest for liberty in English jurisprudence:

“18. What is important to learn from this history is that Clause 39 of
the Magna Carta was subsequently extended to pre-trial
imprisonment, so that persons could be enlarged an bail to secure their
attendance for the ensuing trial. It may only be added that one century
after the Bill of Rights, the US Constitution borrowed the language of
the Bill of Rights when the principle of habeas corpus found its way
into Article 1 Section 9 of the US Constitution, followed by the Eighth
' Amendment to the Constitution which expressly states that,
“excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted”. We may only add that the
Eighth Amendment has been read into Article 21 by a Division Bench
_ of this Court in Rajesh Kumar v. State {[Rajesh Kumar v. State, (2011)
13 SCC 706 : (2012) 2 SCC (Cri) 836] at paras 60 and 61.”

27. The enquiry into the constitutional correctness of the
assailed provisions began with the tests for violation of
Article 14 “both in its discriminatory aspect and its

manifestly arbitrary aspect”.

~28. The discussion then proceeded to understand the

scope and effect of Article 21 of the Constitution of India

9 (2005) 5 SCC 294
10 (2018) 11SCC 1 : /
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