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"On the completion of the investigation in a Criminal case. the prosecuting
agency should apply its independent mind, and require all shortcomings to be
rectified, if necessary by requiring further investigation. "
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i S e (!(ffccf IS not ro regard himself as a mer ler)
o D ere clerk

recordr Y /7 ; R or , o
(5(& / ’f”g (}’ \f(ff(,’”fe’f&\. ].’ 15 ,?l.\ (!.N{I' ter f?,".\'l.’r'l'(' ‘”;”‘l o .;”/‘:‘r I” Ve !’Hf ”f(__ Tery
() " ex, T e S . i Y ease he ;
use Jfus own expert observations of the scene of the offence and of g, ¢ must Yon
e TN » » e = n o " i ) e romow &
clrcumsiances to check the evidence of witnesses, and in cases in which th LU;LNN' =
%y € culprits

are unknown to determine the direction in which he shall look for then

study the methods of local offenders who are known to the [Jm":'('c n::f:‘: ”LJ' fafry
recognizing their handiwork, and he must be on his guard ugaf.n.w ucc:u\;:-c:p ;” i
suspicions of witness and complaindnts when they conflict with obvious ;'{?faé:-tnf-?f: -
Jrom facts. e must remember that it is his duty to find out the truth and not mc:e‘—l;

to obtain convictions. He must not prematurely commir himself to any view o £ the
Jacts for or against any person and though he need not go out of his way to hunt up

evidence for the defence in a case in which he has satisfactory grounds for | velieving

that an accused person is guilty, he must always give accused persons an
opportunity of producing defence evidence before him, and must consider such
evidence carefully if produced Burglary investigations should be conducted in
accordance with the special orders on the subject.”
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“The question here is not simply whether an investigating officer, on his own
volition or on his own initiative, can discuss with the Public Prosecutor or any legal
talent, for the purpose of forming his opinion as to the report to be laid in the court.
Had that been the question involved in this case it would be unnecessary to vex our
mind because it is always open (o any officer, including any investigating officer, to
get the best legal opinion on any legal aspect concerning the preparation of any
report.”

"Public Prosecutor is appointed, as indicated in Section 24 of the Code, for
conducting any prosecution, appeal or other proceedings in the court. He has also
the power 10 withdraw any case from the prosecution with the consent of the court.
He is the officer of the court. Thus Public Prosecuior is to deal with a different field
in the administration of justice and he is not involved in investigation."

"It is worthy of notice that even when law required that prosecution could be
commenced only with the sanction of the authority concerned this Cowrt tvok the
stand that such Sanctioning Authority is not a consultee of the investigating officer to

Jorm his opinion regarding the final shape of investigation. The position in the
present case is even much lighter and hence the investigating officer cannot be
directed to be influenced by the opinion of the Public Prosecutor."

7. w=ffa Re aiferar § mo Sea ~marera gy sreenRa fear war @ fp
“In view of the law laid down by the Hon'ble Supreme Cowrt of India, we
herehy direct Superintendent of Police, Hardoi to take note of the law of the land
and ensure that investigation is conducted in terms of provisions of Chapter Xil
Criminal Procedure Code and of Uttar Pradesh Police Regulations, in particul:
Regulation 107 (Chapter X1), extracted above, by the I
supervision of the supervisory senior police fun
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Court No. - 1
Case :- MISC. BENCH No. - 23463 of 2017

Petitioner :- Shivani Verma And Another
Respondent :- State Of U.P. Thru. Prin. Scey. Home And Others

Counsel for Petitioner :- Mohammad Imran
Counsel for Respondent :- Govi. Advocate. Bhagwati Prasad Nigam
T

Hon'ble Ajai Lamba.J.
Hon'ble Rajeev Singh_J.

(Oral)
I. The petition seeks issuance of a writ in the nature of certiorari quashing

First Information Report registered as Case Crime No. 0501 of 2017, under

Sections 363, 366 Indian Penal Code, Police Station Kotwali City, District

Hardoi.

2. We have heard learned counsel for the petitioners and learned counsel for

the State, Shri S.P. Singh.

We have gone through the contents of the impugned First Information Report.

3. Order dated 20th February, 2019 reads as under.

“I. The petition seeks issuance of a writ in the nature of certiorari
quashing First Information Report registered as Case Crime No. 0501 of
2017, under Sections 363, 366 Indian Penal Code, Police Station Kohwali
City, District Hardoi.

2. We have heard learned counsel for the petitioners and learned counsel
Sfor the State, Shri S.P. Singh.

We have gone through the contents of the impugned First Information
Report

3. Order dated 22nd September, 2017 notiees the ist of the issue raised
the petitioners. The order reads as under:

"Heard learned counsel for the petitioners and Sri UK. Tiwary, learned
Brief Holder for the State respondents.

We have been taken through the allegations contained in the FILR. and the

material on record

Learned A.G.A. may file counter affidavit within a month. Petitioners will
have two weeks thereafter to file rejoinder affidavit.

Issue notice to the respondent no. 4 returnakble within six weeks.

List on the date mentioned in the notice.

Smit, Shivani Verma (petitioner no. 1) and Ajay (petitioner no.2) are present

hefore the Court duly identified by their counsel. Smt. Shivani Verma has
stated that she has married petitioner no. 2 out of her own free will f"'d s
living with him happily without any coercion or influence. It is further

stated that she is majoy.

Till the next date of listing or till submission of police report under Section
173 CrPC.. whichever is earlier, the arvest of the petitioners namely.
Shivani Verma and Ajay, who are wanted in Case Crime No. !.JSM of 2017.
under Sections 363, 366 IPC. Police Stution Konwali Cirv, District Hardo
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shall remain stayed of *'f"‘;l"“"_" :‘:_Ji;J;.{aﬂ'f)N and
; s (e
sh, Iy cooperate with (1€ 2 o
all fully cooy estigaton. —— f offence is

’ cist in the 1 .
ERPEEPon Kol s of the fact 1 of this petition before

4 We have taken judictal mm:’ claims bV 1,;;:::’" ¢ Petitioner no. 1 left

10 . tioner He e in lOVE ARy
petitioner no. 1. Petitic er no. 2 were ‘*,” will It has Jurther heen
er free wt date of

sfificant
s { she and peliion )
this Court that s  on 28th July. 2017 of I e o

her parental house L roseculr . 8
‘"'""i');"'f hy petitioner no Ligi “””:{’ ve the age of 18 _)IJCTH‘ k.' “ner. 1 ool
Kl , 1999, Being adv atly, petitioner n B
birth is Ist January, oh, Consequeniny, Photographs of

vight to get married as per her ™ Septembher, 2017.

h
. bt 0. 2 on Nt
married (o petitioner n o2,
¢ Annexut
marriage have been appe nded as / t has
it has be

’ the nformén
Aition en stated ”‘Wh e it
S In para 12 of r;c p:jmme} i s, i
given wrong age of pe
Information Report.
| ‘ j n beha
6. Short counter affidavit has been fnied ;ﬂ } s
Agency in Court which is taken on record ity s
along with statement of the prosecutrtx 7e

GriPC. | |
ent of the proseculriv/pelitioner Ao.
The petitioner s the

she has o

If of the Prosecuting
davit has been filed
Section 164

/

We have referred (o the statem
recorded under Section 164 Cr.l.C in extenso. . In the
prosecutrix has stated that she is 1igh o i ‘!” )‘r hich is the
her date of hirth has been recorded as 10th May, = = ‘:;1; :'l;lr.md
correct date of hirth. Petitioner no. 2, xflﬂ_l'lf ol s il Tind /. >
The prosecutrix has heen in love with Ajay since the lasi ahout 1 =
vear and has had physical relations with him.

It has been stated that on 28th July. 2017, Ajay took her to Haridwar anel
they lived in Jwalapur in rented premises. They lived in Haridwar for two
months as hushand and wife. They had physical relations. Thereafter they
came (o Lucknow on Sth September. 2007 and ot marreied in Arva Samay
Mandir: The prosecutrix requested her father 1o get her marrvied to Ajay,
however her parents did not agree. It iy hecause of this reason that she
went with Ajay. It has further heen asserted that she got marvied to Ajay of

testimaonials,

her free will,

7. Document  (Annexure  2) i ossification  (est report  of the

prosecutrivipetiioner no. |- Her age has heen found to be above 18 vears,

& Strangelv. although the victim in the cowrse of investigation and

‘ I ' : . P (=]

through the process of this Court has asserted that she had neither heen

hdnapged nor abducted, however the Prosecuting Agency on the basis of

date of birth entered in the transfer certificate hay r_'nm.'fu'd('d that she ;va.'r

born on 10th May, 200/ and therefore, on the date of incideny w- § hf

16 years 2 monthy - . ey
s and 18 days UCR circums 1

concluded in terms of Provision "'V.;;;{' j":l ”“'-fh ;"‘- e being
¥ 0 WIOnS of Juvenile Justice A * off
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4 tof the Afdnappeefubmu'ler:r.
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fnvmnka!m& 3; "’, ()fﬁcw. In such circnmrtances we i b h)
. L 79 " . : ' ¢ ec J
Wit }mw :,U/_. ﬁ;u; 1o remain Present in Coun‘ The !ram:/ ( i :; )
7 which it ic b v 1 ' fic
o HER It s by e concluded that 1), cti I"" e
ought on record af. ine victim iy - minoy b(.’
0. We 4ls ! hri
€ dalso direcy Shri Kul ,S‘iu-'.(‘)'mr' -'ﬂﬂ}:}!

Har Y i :
doi g emain present Joihe Directoy P”“""Wfon

- Courr :
Crcumsitances, . and explaiy ]
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Provisions af Juvenily Justice " 0 undey what
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with law. The Investigating (ff;
€ Officer :
shall also demonstrate bejbrf 1::; ‘gl: Joint Diveeryy p.
the law on the issue is being ignored Xy

e

. OSecyyj
as (o . ton, Hyp
) ! as declay under whay Circup o
the core of the issue being  \wher ed by thig ¢, ! 1Stanceg
kidnapped/abducted or nor. sHer lthe cPeatediy,

ourt
. 1l Liston 25022019 at 10.15 a.m.

victim as |
een

12. Interim direction to continue till the next date of listi '
. mg "
4. We have again referred to the contents of aff;

o davit dated 19,03 20,5
by the Investigating Officer. From para 7 of the affidavit ang Ann o
Cxure CA 3,

we gather that the Investigating Agency has formulated the opinion th
. at the
offence has been committed on the basis of opinion of Shri Ky Shekh
. ; ‘ : 5 ar
Singh, Joint Director Prosecution. It 1s in such circumstances that vide aboy
C

extracted order, we directed Shri Kul Shekhar Singh to remain present in
Court.

5. In deference to above extracted order. Shri Kul Shekhar Singh, Joint
Director Prosecution, Hardoi is present in Court. Shrt Kul Shekhar Singh has
been confronted with the provisions of Chapter XII of Code of Criminal

Procedure: and Regulation 107 Chapter X1 of the Police Regulations.
Regulation 107 states as under:

"107. An investigating officer is not 1o regard himself as a mere clerk for the
recording of statements. [0 is his duty (0 observe and to infor. In every case he must

use his own expert observations of the scene of the offence and of the general
circumstances lo check the evidence of witnesses, and in cases in which the culprits
are unknown to determine the direction in which he shall look for them. He must )
studv the methods of local offenders who are Fnown 1o the police with a |:ww o
recrlrgnising their handiwork. and he must be on his gugrd z_:gums{uce-gpung the
Suspeisions of witness and complainants \lvlwn they f'«mﬂu:.' with obvious inferences

from facts. He must remember that it is his duty to find _m.u.!he truth and rtot mef;e;:_v

{0 obtain convictions. He must not prematurely commit himself to any view a{“ e
f‘mﬂ,“qmuypcrsouasdlhnfgh bfutduugomd'hsmyu f:
ggummﬁrﬁe.ddf““m"cf“'f’ which ummw
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being considered. Substance of the matter is that the victim has been

; . o oA -l
fepeatedly saying that she is married to Ajay and has neither been kidnappe

- ~utrix had
nor abducted. The Joint Director, however is saying that the prosccutrix ha
been kidnapped/abducted.

v
The Joint Director is oblivious of the fact that without taking into accotnt {hc.
statement of the victim of offence in the course of trial, conviction cannot be
recorded.

Shri Kul Shekhar Singh, the Joint Director 15 further oblivious of the fact that
he plea that she
d First

A ith
the victim of offence has herself approached this Court wi

s | uenc
has neither been kidnapped nor abducted and, therefore the impug

Information Report against the accused be quashed.

_ o ccution would destroy
The Joint Director is oblivious of the fact that such prosccution

the matrimonial life of the victim herself.

- 1 ired to be
i g B 1o reaquired o DE
We have repeatedly held that cause of substantial justice 15 1eq

. ) B athematical
(aken into account, and not a hyper-technical view of the matter. M
o o A actor in these
calculation of the age of the victim cannot be a determmning fac
d 2 S i been
cases. The issue in the casec is whether the wvictim had
AID. s

) o) < affected person
kidnapped/abducted or not. Logically the victim is the ppimd i s

and would be the best witness.

7. On perusal of short counter affidavit dated 20.02.2019 filed by Sub-
Inspector, Mohd. Quayum, who is the Investigating Otficer in Case Crime No.
50172017 we find that before finalizing the charge-sheet he has taken the
opinion of the Joint Director Prosecution, Hardoi. Further, it has also been
deposcd that the Superintendent of Police, Hardoi after perusing the entire

record alongwith the opinion of the Joint Director Prosecution, Hardoi has

instructed him (o file a countes alfidavit before the Court and o submit that
the Prosecuting Agency is unable to withdraw the chargc-shec.t

officer has pep ' '
s been following  the dictum/advice given by public

Prosecutor/department of prosecution

a
/ nvestip

alion is conducted Under

_ (‘h;lp!t‘r X1l CrpC
of Firgy Informy A

| + Starting on registrat:
g Strat;
ton Report under Section 54 CrPc ; ¥

, and is concluded at the
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. Soet he departmen,
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conducted

0
' Prosecytigy, Poseauy,
T by the : Mvolyed -
supervision of supervisor ' e L
pe ot supervisory senior police funcy Heating Officey L
oo ‘ Onaries + Unde
9. The scheme of the Criminal | ”

_ . Procedure Code s 0 th
investigation has " > 10 the effec
& as to be conducted under Chapter X1y feet (hy the
Code. The role of the of Criminal py
€ prosecutor comes mnto plav only af OCedur,
. e Y -
furnished , ¥ #HET police repon 4
circumstances
~y th .
Prosecutor(s NER ; Public
or(s)/GovernmentAdvocate(s)/Officer(s) from prosecution d
) cpartment

m the court. In such

hav ay | orc | |

¢ no role o play in enforcing their advice/decision on the investigar,

3 ; | stigating
) Y e a Y O) T eor 1 \ 1 1 1

officer. The police report prepared after investigation is subject Lo serutiny of

only supervisory police functionaries, and none clsc.

In this regard, we hereby record and hold that the mvestigating officer 1s not

required 1o follow the opinion of such Government

Advocate/Public
Prosccutor. For this view, we are supported by judgement rendered by the
Hon'ble Supreme Court

of India in R. Sarala v. TS. Velu & Ors. |AIR 2000

SC 1731]. The following (relevant portion) has bee

n held while referring to

earlier judgments rendered by Hon’ble Supremc Court of India:-
“10. After dealing with various aspects of the investigation from Section 134 to Section 168
of the Code, the statute says in the next two secti

ons resarding the subseqie
169 of the Code enjoins on the officer in charge of the police station ¢ urln'rm.'d 1o release
the accused from custody on executing d hond if it appears to him that “there is nol
uffi i.¢ nt cv;’dcncc or reasonable ground of suspicion 10 justify the forwarding of the
8 i ” : i - il ‘l i :
~cused o a Muqi.s'fmle" Section 170 0f the Code directs that of upon investigalion
accus b . /

i step. Section

O, L . etation that there is _y‘uﬂl‘(u‘ﬂl evidence
“jt appears 10 the officer " lhmg; f:-:;:?:t:j};:‘:l; ::::I jorward the accused under

# r‘::;""““if’;::i:‘: :r::;::::red 1o take cugr;i‘:anu' of the offence upon @ police

custody to a Magis

repor! K . avion for completing the investigation without unnecessary
Sﬂ'“o" ’73(” wm a’; ‘:::‘ﬁ:::;‘i:ln’:;e uﬂi‘f:'r o ?—hur‘gc i the police sadwon o J“}‘_““-‘ u":
delay and sub-section | A {: orm prescribed by the Stute Government, on COMPETO”
the Magistrate @ report in the f i 0 of IheYOﬂiCﬂ' in charge of the pahu' ”dé:’,” ::'

investigation. Mhe a{::’-"":” n;):ﬂpfrmr police officer> 1" nlt of Mw-'f':gm!;: ab;:sl':d

suhjected only 10 the supe ;;.““ ring which the investigating ¢ ;“;;;;f:,-j,-,p,riar
36 of the Code ”':}:‘::bﬂf Prosecutor or any authority, excep! 1 &7
10 take the opinion

officer in rank. g e

W flerence 18 ing general powers of investigation b the poice
. erial differen¢

J1. There is no m@

| -P g P ! i l.“fll; et \1 Il’
‘ﬂ’ ',"d‘ and 'k‘ |"""¢\‘ ﬂ"dj“ fﬂvl\'“l".\ (3 Hﬂ'a"lt’[l I e }

| f4 ’R
LY. l'.\'lbu‘ v. Stare uf Dﬂ'l‘u f
M M M .Cl-"lllfml‘ an-dllre. 1898 In H N R
L
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1955 SC 196 :

after deffflearinggj;? ; ilj]g'g-n /1 -?9 | 955 Cri L‘J' 5 .26/ a three-Judge Bench of this Courl,

L ont Yot i _em steps in fn.we.\'ugamm as contemplated in the Code, has

A S ormation of the opinion, u.’hr!rlmr or not there is a case to place the

else. The fol S should bel that of the officer in charge of the police station and none
e following observations are to be noted in this context:

v
“The scheme of the Code also shows that while it is permissible for an'officer in churge of
a police station to depute some subordinate officer lo conduct some of these steps i the
investigation, the responsibility for cvery one of these steps is that of the person in the
situation of the officer in charge of *he police station, it having been clearly provided in
Section 168 that when a subordinatc officer makes an investigalion he rh(:u!d report the
result to the officer in charge of the pulice station. It is also clear that the final step in the
investigation, viz., the formation of the opinion as 0 whether or not rlhere is a cose to
place the accused on trial is to be ¢hat of the officer in charge of the pohce_ s’l"flﬂnn. T Iujre
is no provision permitting delegation thereof but only a provision entitling supevior
officers to supervise or participare under Section 551."
Section 24 of the Code, for
in the court. He has also the
consent of the court. He is the

12. 4 Public Prosecutor is appointed, as indicated in
conducting any prosecution, appeal or other proceedings

power to withdraw any case from the prosecution with the : e S it e
officer of the court. Thus the Public Prosecutor is 1o deal with a different field 1r

S . L0 ; ; Al > ; cheme o
administration of justice and he is not involved in investigation. It is not i rlfe 8¢ h:r.n g f

- > » Y o
the Code for supporting or sponsoring any combined operation between the investigating
officer and the Public Prosecutor for filing the report in the court.

Court has stated inAbhinandan

14. Following the above,. a v o-Judge Bench of this
Jha v. Dinesh Mishra [AIR 1968 SC 117 : 1968 Cri 1. 97] as follows:

“We have already pointed oul that the investigation, under the Code, takes in
several aspects, and stages, ending ultimately with the formation of an opinion by the
police as to whether, on the material covered and collected a case is made out to place
the accused before the Magistrate for trial, and the submission of either a charge-
sheet, or a final report is dependent on the nature of the opinion, so formed. The

Sformation of the satd opinion, by the police, as pointed out earlier, is the final step in
the investigation, and that final step is fo be taken only by the police and by no other

authority. "

15 In this context we may also peint out thai the investigating officer, though is subject
m_ .\‘:!p(‘f‘l-'ff\'{}lfr by his superiors in rank is, not to take instructions regarding inve.ﬂis;aﬁnu
fg/_ any particular case even from the executive Government of which he is a .\‘ubarLdi nate

officer. Thiy position which was well delineated by the celebrated Lord Denning, has since
been followed by this Court, In R. v.Metropolitan Police Commr. [(1968) | fi‘?f‘ ER 763 :
(1968) 2 OB 118 - (1968) 2 WLR 893 (CA)] Lord Denning had said thus: ' i

“I have no hesitation, however, in holding that, like every constable in the land
he should be, and is, independent of the executive. He is not' subject to th d “" of
J.&g .S‘er.-re.fa-_rv Io,/'Smte. o Lhold it to be the dutv of the C mnmi.s':wim{er of Pa;?;: :: .\ir‘:{

:ﬁ .E;E_: ;:zj;;:mfb{e, mb enforce the law of the land. He must take steps so to pml‘:
o : es may be der.f.’cled; and that honest citizens may go about their
peace. He must decide whether or not suspected persons are to be

prosecuted; and, if need be, bri .
: s , bring the prosec ; dalo .
ere ks hess ek & e prosecution or see that it is brought; but in all

sty o0 i h::e;::;t Zf anyone, save of the law itself. No Minister of the
» OF must not, keep observation i
s on this place or that;

or that he mus ,

authority rell h:; p,.‘ MUust not, prosecute this man or that one Nor can a li
s 4 m so. The responsibility for law enforcement lies Iny police
swerable to the law and to the law alone. " ‘ ent lies on him. He is

(emphasised by ys)
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0 Jiew of the law laid down by

t '
5 Superintend f i b ble SUpreme Court of India, we
percd direct Sup ndent of Police, Hardoj 10 take note of the law of the

i and ensure that ile:Stigation 1S conducted in terms of ﬁrovisions of
- »11 Criminal Procedure Code ang of Uttar Pradesh Police
ch“latiolls, in particular Regulation 107 (Chapter XI), extracted above, by
the pvestigating Othcer under supervision of the supervisory senior police
ﬁmctioﬂaﬁcs- The Investigating Officer or the Investigating Agency is not

required 10 accept and follow the opinion given by the Public
Pm;ccutor!Ofﬁccrs from the prosecution department.

{1, Be that as it may, Shri S.P. Singh, learned counsel for the State states that
Supcrintcndcnt of Police Hardoi has already cancelled the charge sheel. In
further mvestigation, incriminating  evidence  has - not been  found.
Conscquently, final report has been prepared and the same would be filed

within one week.

{2. Considerng the statement of Shri S.P. Singh, lcarned counsel for the

Prosccutior.\, this petition is disposed of as infructuous.

i3. Before parting with the order. we hereby Qircct that a copy o.f t.his o:id\ct;t:;

forwarded to Director General of Police, U.P., Lucknow, Supc'nntcn r_n‘
3 Hardoi and Director General Prosceution, who are rct?ulred 10' Cﬂbm:e‘
e i b the Hon'ble Supreme Court of India and vu.k? this
that, law as laid down by U i ured that the Jnvestigating Officer is 1ot
o any officer in the proscutn
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